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.. Foreword

Trafficking in human beings is a serious and complex crime which violates human rights
and therefore calls for close, active and long term cooperation between all actors working on
countering the phenomenon. In addition to the commonly-known 3 P’s; the Prevention of the
crime; the Protection of the trafficked persons; and the Prosecution of the perpetrators, effective
counter-trafficking responses should recognize the necessity of Partnerships as a fourth ‘P; along-
side the 3 Ps.

IOM has supported several global-level initiatives to counter trafficking, including the Glo-
bal Migration Group (GMG), the Inter-Agency Cooperation Group Against Trafficking in Persons
(ICAT) and the United Nations Global Initiative to Fight Human Trafficking (UN.GIFT).

In recent years, the need for cooperation between stakeholders has been recognized at the
local, national, regional and international levels. Nevertheless, cooperation is most often based on
personal relationships, and hence is punctual and volatile. While recognizing that these methods
of cooperation have sometimes brought success, without formal cooperation agreements/proto-
cols, there are a number of constraints that compromise the cooperation between stakeholders
and their different roles within the overall fight against human trafficking. Continuity is secured
by written partnership agreements which transcend time and changing personnel without, of
course, dismissing the importance of direct personal contacts and relations.

In order to produce and implement Memoranda of Understanding, an example of such
formalized cooperation agreements and protocols, IOM Vienna has developed this “Guiding Prin-
ciples on Memoranda of Understanding between Key Stakeholders and Law Enforcement Agencies on
Counter-Trafficking Cooperation” in the framework of the UN.GIFT Expert Group Initiative on “Sta-
keholder Cooperation with Law Enforcement”.

The Guiding Principles intend to serve as a practical tool that will help stakeholders when
developing counter-trafficking agreements. By stakeholders we understand all actors to play a
role in combating and preventing human trafficking, from law enforcement agencies to specia-
lized service providers, NGOs, trade unions, the judiciary, the prosecution services, faith based
organizations, etc.

This initiative and the Guiding Principles have fostered many discussions and provoked
much interest for stakeholders in possibly engaging into formalized cooperation agreements.
Countries which, until now, had not shared their already existing MoU(s) have come out of the
shadows to share their knowledge and experience. This initiative then permitted the emergence
of a global cooperation in counter-trafficking, providing a place where experts from around the
world could meet and exchange on their formalized cooperation needs or experiences.

We would like to thank the United Nations Global Initiative to Fight Human Trafficking and
all the experts who participated in this initiative, bringing in their knowledge, experience and
expertise.

We invite all counter-trafficking actors to make good use of the Guiding Principles. We will
gratefully receive your feedback on the Guiding Principles and we will happily support any related
counter-trafficking initiatives.

Pier Rossi-Longhi
Officer in Charge
IOM Vienna
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.. Introduction

One of the main objectives of the United Nations Global Initiative to Fight Human Trafficking
(UN.GIFT) is to prosecute the perpetrators involved in trafficking in human beings while protec-
ting the rights and well-being of trafficked persons. In order to achieve this goal, effective for-
malized cooperation between a broad range of stakeholders, such as law enforcement agencies
and specialized service providers,' is essential. Cooperation between similar agencies and intra-
agency cooperation is also essential.

Fostering cooperation between law enforcement agencies and other stakeholders in fighting hu-
man trafficking has been a major component of the comprehensive approach taken by the Inter-
national Organization for Migration (IOM) towards combating trafficking in human beings, par-
ticularly, the building of operational and institutional links between specialized service providers,
labour inspectors and other law enforcement agencies.

IOM’s experience has demonstrated that personal relationships based on trust often play the most
important role in enabling effective and open cooperation between different institutions and law
enforcement agencies. While informal cooperation has often brought success, it is hazardous in
the absence of clear protocols for cooperation, and does not contribute to the longer term goal of
establishing multi-stakeholder systems and structures.

Formalized cooperation, such as Memoranda of Understanding (MoU), clearly identifies the dri-
ving principles of such cooperation, and contributes to the building of mutual trust and the deve-
lopment of a common understanding on the objectives and policies of the different parties.

A. Overview of the project: objective and outcome

As highlighted in several international instruments, such as the United Nations Protocol to Pre-
vent, Suppress and Punish Trafficking in Persons, especially Women and Children,? cooperation
measures between governmental and non-governmental organizations, as well as other relevant
organizations and other elements of civil society, should be implemented in order to guarantee
the well-being and protection of the trafficked person.

In the framework of the UN.GIFT, of which the International Organization for Migration is one of
the Steering Committee Members, IOM Vienna carried out an Expert Group Initiative (EGI) on co-
operation between stakeholders and law enforcement agencies as an effective means to combat
trafficking in human beings. The objective of the EGI was to encourage cooperation between a
range of key stakeholders and law enforcement agencies by establishing principles for each iden-
tified stakeholder. This publication — Guiding Principles on Memoranda of Understanding between
Key Stakeholders and Law Enforcement Agencies on Counter-Trafficking Cooperation’® — is the main
output of this Expert Group Initiative.

The Guiding Principles aim to produce both short and long-term results that will, in turn, contri-
bute to more effective cooperation between stakeholders. This can be achieved through the deve-
lopment and implementation of formalized cooperation agreements, such as MoUs between the
various counter-trafficking actors with a view to effectively prevent trafficking in human beings,
protect the rights of trafficked persons and prosecute the perpetrators involved.

! Specialized service providers can be non-governmental organizations (NGOs) and governmental service provid-
ers such as specific child care facilities.

2 In the following: UN Trafficking Protocol.

United Nations (2000b): Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children,
Supplementing the UN Convention against Transnational Organized Crime:

3 In the following: Guiding Principles.
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The Guiding Principles are to be seen as a set of recommendations that lead states and stake-
holders through the necessary steps for developing and implementing a formalized cooperative
relationship on preventing and combating trafficking in human beings. These Guiding Principles
focus on the assistance to trafficked persons. Furthermore, the Guiding Principles may serve as
a reference tool for the various institutions working in issues related to human trafficking (pre-
vention, prosecution, protection and partnership) when developing MoUs or other cooperation
agreements.

Target audience:

The Guiding Principles strive to assist stakeholders with different roles in combating traf-
ficking in human beings when developing MoUs, namely:

+ Police

« Immigration authorities

« Judiciary

+ Prosecutors

+ Border guards, customs and tax authorities

+ Health services

+ Social services

- Labourinspectors

- Workers' organizations

«  Employers’organizations

« Trade Unions

+ Relevant Ministries

+ Specific governmental institution(s) on fighting trafficking in human beings

+ Embassies and Consulates

+ NGOs and other specialized service providers

« Civil Society

+ International Organizations

«  Churches, church and faith-based organizations

« Other relevant actors in preventing trafficking, protecting trafficked persons and
prosecuting the perpetrators, depending on the national context

A multidisciplinary Expert Group, consisting of international representatives from law enforce-
ment agencies, research institutes, civil society and international organizations, was asked to con-
tribute to the elaboration of the Guiding Principles drafted by Julia Planitzer, Ludwig Boltzmann
Institute of Human Rights. The members of the Expert Group and other experts around the world
were consulted through the IOM field offices for their input to this document, which was taken
into consideration when elaborating the Guiding Principles. Additionally, they provided informa-
tion on existing practices concerning the cooperation of key stakeholders and law enforcement
agencies on preventing and combating trafficking in human beings and/or assisting trafficked
persons. The Expert Group met on the 26" and 27t January 2009 in Vienna, Austria.
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B. Terminology used in the Guiding Principles

One of the major steps towards building cooperation agreements on trafficking in human beings
is agreement on common definitions. For the purpose of the Guiding Principles, the members of
the Expert Group have agreed on the following terms. This terminology is recommended to be
used in accordance with national, regional and international legislation already in force.

Trafficking in Human Beings

The UN Trafficking Protocol defines trafficking in persons as:

(a) “..the recruitment, transportation, transfer, harbouring or receipt of persons, by means
of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerability or of the giving or receiving of pay-
ments or benefits to achieve the consent of a person having control over another person,
for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation
of the prostitution of others or other forms of sexual exploitation, forced labour or services,
slavery or practices similar to slavery, servitude or the removal of organs;

(b) The consent of a victim of trafficking in persons to the intended exploitation set forth
in subparagraph (a) of this article shall be irrelevant where any of the means set forth in
subparagraph (a) have been used;

(c) The recruitment, transportation, transter, harbouring or receipt of a child for the purpo-
se of exploitation shall be considered “trafficking in persons” even if this does not involve

any of the means set forth in subparagraph (a) of this article;

(d) ‘Child’ shall mean any person under eighteen years of age.”*

Smuggling of Migrants
The UN Smuggling Protocol defines the smuggling of migrants as:
“..the procurement, in order to obtain, directly or indirectly, a financial or other material be-

nefit, of the illegal entry of a person into a State Party of which the person is not a national or
apermanent resident.”®

Trafficked person/Victim of human trafficking

“An individual who is a victim of the crime of trafficking in persons.” ®

Note: In the Guiding Principles the term agreed to use is trafficked person. This is seen as
a recommendation in line with the national context.

4 United Nations (2000b): Art. 3.

5 United Nations (2000c¢): Protocol against the Smuggling of Migrants by Land, Air and Sea, supplementing the United
Nations Convention against Transnational Organized Crime, Art. 3, para. (a).

5 IOM (2004): Glossary on Migration, International Migration Law n° 1, Geneva, p. 69.
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C. Structure of the Guiding Principles

The Guiding Principles contain specific principles for law enforcement agencies including labour
inspectors, and specialized service providers. The publication is divided into two parts. Chapter |
refers to the cooperation between law enforcement agencies and key stakeholders, detailing the
benefits, the general principles and the components of an MoU. Chapter Il provides the details of
the cooperation procedure from the perspective of law enforcement agencies, specialized service
providers and labour inspectors.

A checklist of components of an MoU and the summarized key principles of cooperation can be
found at the end of the publication in view of outlining the components of an MoU and the prin-
ciples of cooperation for each identified stakeholder.

For some of the identified principles of cooperation, existing practices from all over the world have
been collected through the Expert Group Initiative and have been included in the Guiding Prin-
ciples in order to illustrate examples of formalized cooperation already in place. Selected public
MoUs cited in the Guiding Principles are available in the Annex of the electronic version of this pu-
blication and can be downloaded from the UN.GIFT (http://www.ungift.org) and the IOM Vienna
(http://www.iomvienna.at) websites.

For easy reference, the following symbols have been introduced throughout the text:

A Important!

Example
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|. Cooperation between law enforcement

agencies and specialized service providers

A. General remarks

Acknowledgment of the necessity of cooperation marks the first step towards formalized coope-
ration between law enforcement agencies and specialized service providers. Formalized coopera-
tion can be established by an internal directive or, for example, by an MoU. Cooperation between
all actors involved, especially between law enforcement agencies and specialized service provi-
ders, builds the basis for a successful and effective strategy to prevent trafficking in human beings,
as well as a basis for investigating and prosecuting traffickers. Overall, such cooperation ensures
the safety and protection of the rights of trafficked persons. Successful cooperation can also be
established by an MoU signed by the governmental actors of two or more states.”

Through cooperation, different interests of various actors can be met. At the same time, common
goals can be reached. Cooperation between these actors can have various objectives related to
prevention of trafficking in human beings, protection of trafficked persons and prosecution of
traffickers. These objectives can encompass cooperation regarding awareness-raising measures,
training or research. These Guiding Principles focus on the protection of the rights of trafficked
persons which can include defined objectives for the improvement of assistance to trafficked per-
sons, the facilitation of cooperation between trafficked persons and law enforcement officials, or
the role of trafficked persons as witnesses in criminal proceedings.

Several international instruments that are relevant to trafficking in human beings underline the
necessity for law enforcement agencies and specialized service providers to cooperate.

The United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, espe-
cially Women and Children, supplementing the United Nations Convention against Transnati-
onal Organized Crime, calls upon State Parties to establish programmes, policies and measures
to combat and prevent trafficking in human beings and to protect trafficked persons (Art. 9). In
order to adhere to these programmes, policies and measures, State Parties should cooperate with
NGOs, other relevant organizations and other elements of civil society. In addition, State Parties
shall consider cooperating with NGOs to provide for the physical, psychological and social reco-
very of the trafficked person (Art. 6). These provisions underline the role of NGOs as an important
knowledge base. Additionally, the independence of NGOs helps to build a bridge between the
trafficked person and law enforcement agencies.®

7 Examples of this are: Memorandum of Understanding between the Ministry of Internal Affairs of the Republic of Be-
larus and the Ministry of Internal Affairs of the Republic of Turkey on Cooperation in the Field of Fight against Trade of
Persons and lllegal Migration. Done at Minsk on 28 July 2004, Natsional'nyi Reestr Pravovykh Aktov, 2004-11-03, No.
171, pp. 19-20, and the Memorandum of Understanding between the Government of the Kingdom of Thailand and the
Government of the Lao People’s Democratic Republic on Cooperation to combat Trafficking in Persons, especially Women
and Children. Done at Bangkok on 13 July 2005.

8 UNODC (2004): Legislative guide for the implementation of the Protocol to Prevent, Suppress and Punish Trafficking
in Persons, especially Women and Children, Supplementing the United Nations Convention against Transnational Organ-
ized Crime, para. 95.
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The Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography’ similarly underlines the promotion of international
cooperation and coordination between national authorities, national and international non-go-
vernmental organizations and international organizations.

The ILO Worst Forms of Child Labour Convention (No. 182, 1999)'° calls for the consultation of
other actors concerned with designing and implementing programmes, such as NGOs or compe-
tent community-based groups (Art. 6)." With regard to labour inspection, the ILO Labour Inspec-
tion Convention (No. 81, 1947)'? states in Art. 5 that “effective cooperation between the inspection
services and other government services and public or private institutions engaged in similar activities”
needs to be promoted.

At regional level, the Council of Europe Convention on Action against Trafficking in Human
Beings' addresses the importance of cooperation with NGOs and calls on the State Parties to
involve NGOs in measures to prevent trafficking in human beings (Art. 5) and emphasizes the coo-
peration with NGOs regarding the assistance to trafficked persons in their physical, psychological
and social recovery (Art. 12) and during criminal proceedings (Art. 27). In addition, the Conven-
tion explicitly states that State Parties have to encourage state authorities and public officials to
cooperate with non-governmental organizations (Art. 35) and recommends the drafting of Me-
moranda of Understanding between national authorities and NGOs for providing protection and
assistance to trafficked persons.™

Additionally, the SAARC Convention on Preventing and Combating Trafficking in Women and
Children for Prostitution™ holds in Art. IX that State Parties may authorize NGOs to establish
shelters and shall encourage them in efforts aimed at prevention, intervention and rehabilitation.

The Joint ECCAS/ECOWAS Plan of Action against Trafficking in Persons, especially Women
and Children in West and Central Africa,'® states that the National Task Forces should cooperate
closely with NGOs and other relevant representatives of the civil society in carrying out activities.
The OAS mentions that a broad strategy should also include support for cooperation efforts and
the projects of the civil society organizations."”

The OHCHR Recommended Principles and Guidelines on Human Rights and Human Traffi-
cking'® point out the importance of cooperation with regard to identification and provision of
assistance to trafficked persons and underline formalized cooperation (Guideline 2). In addition,
cooperation is recommended with regard to safe and adequate shelter and health care (Guideline
6).

2 United Nations (2000d): Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography.

19 ]LO (1999): Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of
Child Labour, No. 182.

" Sanna, S. (2008): Slavery and Practices Similar to Slavery as Worst Forms of Child Labour: A Comment on Article 3(a) of
ILO Convention 182, in Nesi, G. et al., Child Labour in a Globalized World, A Legal Analysis of ILO Action, p. 127.

2 |ILO (1947): Convention concerning Labour Inspection in Industry and Commerce, No. 81.

3 Council of Europe (2005): Council of Europe Convention on Action against Trafficking in Human Beings, CETS N° 197.
% Council of Europe (2005): Explanatory Report to the Council of Europe Convention on Action against Trafficking in
Human Beings, para. 353.

> South Asian Association for Regional Cooperation (SAARC) (2002).

'* Joint ECCAS/ECOWAS Plan of Action against Trafficking in Persons, especially Women and Children in West and
Central Africa (2006), Point 9.

7 OAS (2004): Fighting the Crime of Trafficking in Persons, especially Women, Adolescents and Children, AG/RES. 2019
(XXXIV-0O/04).

'®  OHCHR (2002): Recommended Principles and Guidelines on Human Rights and Human Trafficking, E/2002/68/Add.1.
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I. Cooperation between law enforcement agencies and specialized service providers

Furthermore, the ILO recommends that cooperation between service providers, law enforcement
agencies and the social partners needs to be strengthened.19

The Organization for Security and Co-operation in Europe (OSCE) calls on the participating states
with regard to trafficking in human beings for labour exploitation to “support and promote part-
nerships between civil society, including NGOs, and State agencies with a labour protection mandate
to monitor working conditions, to provide, among others, assistance to victims and prevent trafficking
for labour exploitation and violation of labour laws (...)"*

The vulnerability to trafficking in human beings intensifies during conflict situations, which fur-
ther exacerbates conditions existing prior to the conflict, such as poverty, corruption and/or
discrimination against women. Trafficking in human beings does not only generate enormous
profits: it can also contribute to other non-pecuniary, political war aims. Consequently, it becomes
a weapon of war by dehumanizing the trafficked persons.?' In a post-conflict environment traffi-
cking in human beings increases, based on factors such as social disruption, economic collapse,
corruption and the complete absence of the rule of law.?? Counter-trafficking measures have to be
tailored to a specific environment or to a specific situation in a country. Thus, cooperation needs
to be adjusted to the specific situation and can be an important tool in order to combat trafficking
in human beings in conflict and post-conflict situations.

B. Benefits of concluding a Memorandum of Understanding

Cooperation between law enforcement agencies and specialized service providers has proven
to be an effective response to trafficking in human beings in many countries, as reinforced in the
various international instruments. Cooperation is a central element to the protection of the rights
of trafficked persons. Cooperation can be implemented by states through various means such as
legislation, regulations or directives.

Formalized cooperation is recommended in order to frame the cooperation successfully, to com-
bine the different roles and objectives of the actors and to avoid possible conflicts..

The most common starting point in formalizing cooperation is to conduct a roundtable discussion
of the practitioners who are dealing with cases of trafficking. This roundtable should be open to
all actors and volunteers that are responsible for the protection of the rights of trafficked persons
and provide assistance to trafficked persons. It is recommended that further development of
the formalized cooperation be carried out through a specific assessment of the actors involved.
Specialized service providers need to be adequate partners for cooperation and therefore need to
meet certain standards.

Formalized cooperation is a strategy that has been used effectively in other contexts for many
years, such as in the case of domestic violence and all forms of sexual offences.? In these cases, the

1 |LO (2005a): A Global Alliance against Forced Labour, Report of the Director-General, Global Report under the Follow-
up to the ILO Declaration on Fundamental Principles and Rights at Work, para. 279.

20 OSCE (2007): Decision No. 8/07 of the Ministerial Council, Combating Trafficking in human beings for labour exploita-
tion.

21 Vandenberg, M. (2005): Trafficking in Armed and Post-Conflict Situations, in Challenging Trafficking in Persons,
Theoretical Debate & Practical Approaches, p. 69.

2 |Ibid. p.72.

2 Sorrentino, L. (2005): Cooperation for Protection — National Referral Mechanism, in Challenging Trafficking in Per-
sons, Theoretical Debate & Practical Approaches, p. 112.

24 David, F. (2007): Law Enforcement Responses to Trafficking in Persons: Challenges and Emerging Good Practice,
Trends & Issues in Crime and Criminal Justice, No. 347, p. 4.
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value of formalized cooperation is recognized by law enforcement agencies and is an established
and positive practice.

Benefits of formalized cooperation:

Development of a common understanding of objectives, policies and
roles of different parties.

Increasing knowledge and defined information exchange.

Agreed principles of procedure in cooperation, which avoid misunder-
standings.

Building a certain level of mutual trust by cooperating on a regular ba-
sis.

Possibility of law enforcement agencies and specialized service providers
to react faster: ensuring that law enforcement agencies refer presumed
trafficked persons to an adequate specialized service provider.
Improved protection and support to trafficked persons: a proven tech-
nique whereby a trafficked person assisted by a specialized service provi-
deris more likely to cooperate with law enforcement agencies.”

In general, formalized cooperation results in a directive or in a formal MoU. Directives issued by
the relevant ministry allow a certain flexibility which can have positive effects and gives authori-
ties the possibility to cooperate with different specialized service providers. However, the most
common form of formalized cooperation is the MoU.

Benefits of Memoranda of Understanding:

The parties of the agreement are defined and recognize their mutual
rights and responsibilities.?® MoUs form a mutual agreement and are not
an obligation formulated by one side, unlike a directive.

The responsibilities and roles of the parties are clearly defined.

Further possible misunderstandings are avoided: ideally, MoUs contain clear
delineations and foster understanding of different responsibilities.

MoUs support the process of building trust between the parties.

MoUs provide for transparency and less bureaucracy,”’ hence a swifter
and more effective response can be achieved.

This response leads to adequate assistance and stabilization of the traf-
ficked person which increases the possibility of cooperation with law
enforcement agencies.

MoUs offer an objective frame of reference which helps to measure pro-
gress.?®

MoUs reinforce accountability on both sides.

MoUs recognize partners’ limitations and commitments.

MoUs offer the possibility of evaluating the results of the cooperation.

% United Nations (2008): The United Nations Global Initiative to Fight Human Trafficking (UN.GIFT) - The Vienna Forum
Report: A Way Forward to Combat Human Trafficking, p. 45.

% Kroeger, T, Malkoc, J., Uhl, B.H.(2004): National Referral Mechanismes. Joining Efforts to Protect the Rights of Trafficked
Persons. A Practical Handbook, OSCE/ODIHR, pp. 65-66.

27 United Nations (2008): UN.GIFT - The Vienna Forum Report: A Way Forward to Combat Human Trafficking, p. 46.

2 David, F. (2007): Law Enforcement Responses to Trafficking in Persons: Challenges and Emerging Good Practice, p. 4.
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I. Cooperation between law enforcement agencies and specialized service providers

C. General principles

As an overall guiding principle of MoUs between stakeholders and law enforcement agencies,
the primacy of human rights according to the OHCHR Recommended Principles and Guidelines
on Human Rights and Human Trafficking should be enforced. In other words, the human rights of
trafficked persons shall be at the centre of all efforts to prevent and combat trafficking in human
beings and to protect, assist and provide redress to trafficked persons.?

Law enforcement related to trafficking in human beings should act in line with human rights stan-
dards to ensure that no contradiction will arise between the protection of the rights of the traffi-
cked person and effective law enforcement measures.3°

Additionally, the Principles and Guidelines stipulate that “appropriate protection and support
should be extended to all trafficked persons without discrimination”®' As highlighted in the Council
of Europe Convention on Action against Trafficking in Human Beings, the internationally reco-
gnized principle of non-discrimination states that the measures to protect and promote the rights
of the victim shall be carried out “without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin, association with a national mi-
nority, property, birth or other status”*

Providing support and protection services that are accessible by all trafficked persons® also in-
cludes presumed trafficked persons. The term “presumed trafficked person” refers to those who
are likely to be a trafficked person and should also benefit from counter-trafficking programmes
and services.>* The Council of Europe Convention on Action against Trafficking in Human Beings
points out that as long as there are “reasonable grounds to believe that a person has been victim of
trafficking in human beings’, this person shall not be removed from the territory until the end of the
identification process and shall receive assistance.>® Although this principle is not yet universal,
it takes into account that it can be difficult to assess whether an individual has been trafficked.?

The OHCHR Recommended Principles and Guidelines on Human Rights and Human Trafficking
also point out that trafficked persons should not be “prosecuted, detained or punished for the illega-
lity of their entry or residence™ or for activities deriving from the trafficking situation. Therefore, it
is recommended that the trafficked person be exempt from criminal investigations of crimes the
person committed during the period of trafficking in human beings by a“non-punishment clause”.

The partners of the MoU play their own role and have their own responsibilities according to their
mandate/values. The MoU should affect neither the independent role nor the autonomy of law
enforcement agencies and specialized service providers.

2 OHCHR (2002): Para. 1.

30 OSCE/ODIHR (2004): Ensuring Human Rights Protection in Countries of Destination: Breaking the Cycle of Trafficking
(Conference Report), p. 155.

31 OHCHR (2002): Guideline 6.

32 Council of Europe (2005): Art. 3.

3 Kroeger, T., Malkoc, J., Uhl, B.H. (2004): National Referral Mechanisms. Joining Efforts to Protect the Rights of Traf-
ficked Persons. A Practical Handbook, p. 24.

3 Ibid.p.17.

35 Council of Europe (2005): Art. 10.

3¢ Dottridge, M. (2008): Child trafficking for Sexual Purposes (Contribution of ECPAT International to the World Congress
Ill against Sexual Exploitation of Children and Adolescents), p. 43.

37 OHCHR (2002): Guideline 4, Art. 5.
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Additional underlining principles of MoUs between law enforcement
agencies and stakeholders can be:3®

The common purpose of the partners should be emphasized in the MoU.
A common purpose could be the reduction and prevention of human
trafficking through effective cooperation between the service delivery
organization and the law enforcement agency. The specific purpose of
an MoU depends on numerous factors, such as the partners or the situa-
tion in the respective country. Nevertheless, the partners should define a
common goal to be reached through cooperation.

The partners of the MoU are committed to combat trafficking in human
beings and to protect the rights of the trafficked person, and to work
towards securing respect for the dignity and well-being of the trafficked
person.

Paramount for all parties to the MoU is the safety and protection of the
human rights of the trafficked person and presumed trafficked per-
son.

The MoU is based on international standards and guidance set out in the
UN Trafficking Protocol and the OHCHR Recommended Principles and
Guidelines on Human Rights and Human Trafficking.

Unless the safety of another trafficked person is involved, the service
delivery organization shall not be required to disclose information wi-
thout the consent of the trafficked person or in circumstances where the
disclosure would not be in the best interest of the trafficked person. The
trafficked person can make an informed decision to disclose information
or not. The disclosure of information should be possible without brea-
king the principle of confidentiality or professional secrecy. Nevertheless
the MoU should clearly define what kind of information may be disclo-
sed by both partners.

Although the information gathered from NGOs can be very important for law enforcement agen-
cies, information on trafficking incidents and patterns needs to be gathered by law enforcement
agencies while preserving the privacy of trafficked persons.*

The collection of personal data is necessary on the one hand for specialized service providers to
provide assistance to trafficked persons, and on the other hand for law enforcement agencies to
conduct investigations and prosecutors.* Specific data protection standards have to apply re-
garding personal data. Such data represents information which allows for the identification of a
particular individual and encompasses among others, the name, date and place of birth, known
address, telephone number and identification number of identity documents.*’ The processing
(compilation, recording, storage, correction, erasure and transmission) of personal data shall re-
spect the right to privacy of the person concerned.*? Personal data should not be used without the
knowledge or unambiguous informed consent of the person.*

% These guidelines are based on: IOM (2007): The IOM Handbook on Direct Assistance for Victims of Trafficking, pp.
287-288.

3% OHCHR (2002): Guideline 3, Art. 7.

4 ]JOM and Federal Ministry of the Interior of Austria (2009): Guidelines for the Collection of Data on Trafficking in Hu-
man Beings, Including Comparable Indicators, p. 18.

4 Ibid. p. 41.

42 Solkner, A.; Uhl, B.H. (2006): Assessment of Return and Reintegration Assistance, Activity Report of Activity A.1 of the
EU Twinning Project “Strengthening Institutions in the Fight against Trafficking in Human Beings’, p. 19.

* ]|OM and Federal Ministry of the Interior of Austria (2009): Guidelines for the Collection of Data on Trafficking in Hu-
man Beings, Including Comparable Indicators, p. 89.
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I. Cooperation between law enforcement agencies and specialized service providers

At the European level, according to the Convention for the Protection of Individuals with regard
to Automatic Processing of Personal Data of the Council of Europe,* specific provisions apply for
personal data which are automatically processed. Automatic processing includes dissemination.*
Data should be correct, relevant and not excessive in relation to the purpose for which they are
being stored. The use of data, which includes disclosure, should be carried out in an accurate
way.** The Council of Europe Convention on Action against Trafficking in Human Beings states that
all personal data regarding trafficked persons shall be used in conformity with the Convention
mentioned above.”

Confidentiality and anonymity form the basic principles of specialized service providers working
with a trafficked person, such as counselling programmes, psychological assistance and support
in dealing with authorities. Since trafficked persons fear further stigmatization and marginaliza-
tion and have sensitive information about criminals, the information shared with the specialized
service provider needs to remain absolutely confidential.*®

Information on patterns, depersonalized data or aggregated data does not necessarily violate the
right to privacy of a person.

These basic principles need to be supplemented by specific principles regarding children. With
regard to the principle that MoUs are based on international standards and guidance, MoUs which
encompass the assistance to trafficked children should be based on the UN Convention on the
Rights of the Child (CRC)* and the UNICEF Guidelines on the Protection of Child Victims of Traffi-
cking.®®

These guidelines contain topics on the identification of children as trafficked persons and the
appointment of a temporary legal guardian for each trafficked child separated from the child’s
parent, parents or legal guardian. In addition, they point out that “social service authorities with
qualified personnel shall provide care for the child victim, in cooperation with competent international
organizations and NGOs.”' Since the guidelines recommend written agreements, the formulated
procedures would form a good basis for the details of cooperation to be incorporated in the MoU.

At the regional level, initiatives have been taken to adapt the guidelines to regional characteristics.
For example, Southeast Asian guidelines have been developed by the NGO Asia ACTs Against
Child Trafficking®? and have been formally adopted by ASEAN Ministers for Social Welfare and De-
velopment in 2007. These regional guidelines take into account specialized care and protection
for the staff of specialized service providers and the capacity building of communities.*®

4 Council of Europe (1981): Convention for the Protection of Individuals with regard to Automatic Processing of Per-
sonal Data. CETS-N° 108.

4 Ibid. Art. 2 c.

4 ]OM and Federal Ministry of the Interior of Austria (2009): Guidelines for the Collection of Data on Trafficking in Hu-
man Beings, Including Comparable Indicators, p. 124.

47 Council of Europe (2005): Art. 11.

4 Kroeger, T, Malkoc, J.; Uhl, B.H. (2004): National Referral Mechanisms. Joining Efforts to Protect the Rights of Traf-
ficked Persons. A Practical Handbook, pp. 77-78.

4 United Nations (1989): Convention on the rights of the Child (CRC).

%0 UNICEF (2006): Guidelines on the Protection of Child Victims of Trafficking.

St Ibid. p. 22.

52 Asia ACTs against Child Trafficking (2007): Protecting the Rights and Dignity of the Trafficked Children in South
East Asia.

5 Dottridge, M. (2008): Child trafficking for Sexual Purposes, pp. 40-41.
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I. Cooperation between law enforcement agencies and specialized service providers

D. Components of the Memorandum of Understanding on
cooperation and examples of existing practices

This chapter outlines various components of an MoU. The components are based upon the Na-
tional Referral Mechanism (NRM) developed by the OSCE/ODIHR.** In the following section the
components are set out and explained. In addition, examples of existing MoUs regarding the com-
ponents are given in order to show the implementation of the components in practice.

An MoU should include the following components:>*

Partners

Definition of purpose

Principles of cooperation

Target group

Detailed definition of different responsibilities and details of coopera-
tion procedure between partners
Mutual communication of information
Duration of support

Funding of the cooperation

Time when the MoU comes into effect
Monitoring of the MoU

Amendment and expansion of the MoU
Evaluation of the MoU

Settlement of disputes

Termination of the MoU

These components provide a certain framework for developing an MoU. For each proposed com-
ponent, the following considerations should be taken into account when establishing an MoU:

« Partners

The first step is to identify the relevant partners for an MoU. The MoU should be based on already
existing mechanisms of cooperation or non-formalized cooperation. MoUs are normally conclu-
ded between governmental and non-governmental stakeholders. This includes MoUs between
the police and NGOs or other service providers supporting trafficked and presumed trafficked per-
sons. Another example would be an MoU between labour inspectors and a NGO working in the
field of undocumented migrants. Nevertheless, both partners of the MoU can be law enforcement
agencies. This can be the case if the police and labour inspectors or different actors within the
police® decide to cooperate on a formalized basis. Another possibility would be an MoU between
the police and a governmental service provider, especially regarding child care. Labour inspector
agencies may also conclude an MoU with governmental social service institutions. In addition,
cooperation agreements exist between IGOs, governmental institutions and NGOs as well as bet-
ween law enforcement agencies or prosecutors and relevant private entities.

% Kroeger, T.; Malkoc, J.; Uhl, B.H. (2004): National Referral Mechanisms. Joining Efforts to Protect the Rights of Traf-
ficked Persons. A Practical Handbook, p. 66.

% The components are based on: Kroeger, T,; Malkoc, J.; Uhl, B.H. (2004): National Referral Mechanisms. Joining Efforts
to Protect the Rights of Trafficked Persons. A Practical Handbook. Components are drawn from the draft MoU devel-
oped by the OSCE Mission to Serbia and Montenegro in 2002, p. 66.

% Example: Italian Guidelines for the approach to potential victims of trafficking in human beings or exploitation,
and of aiding and abetting illegal immigration agreed between the Public Prosecutor’s Office, Teramo Court of Jus-
tice, Chief of Police of Teramo, Provincial Chief of the Teramo Carabinieri, Provincial Chief of the Teramo Financial
Police and the Officers of the Judiciary Police Divisions — Headquarters.

UN.GIFT/IOM - Guiding Principles




Possible partners of the MoU can be stakeholders with different roles in
combating trafficking in human beings:

Police

Immigration authorities

Judiciary

Prosecution

Border guards, customs and tax authorities

Health services

Social services

Legal services

Labour inspectors

Workers' organizations

Employers’ organizations

Trade Unions

Relevant Ministries

Specific governmental institution(s) fighting trafficking in human
beings

Embassies and Consulates

NGOs and other specialized service providers

Civil Society

International Organizations

Churches, church and faith-based organizations

Other relevant actors in preventing trafficking, protecting trafficked per-
sons and those that bring criminals to justice depending on the national
context

The identification of partners is linked to the definition of the purpose. The definition of a focal
point within the parties of the MoU may support cooperation in practice.”’

Since MoUs are more likely to be signed on a very high level within the respective structure, the
identification of departments or focal points connected to a specific function for the daily practi-
cal work is advisable. In addition, it is recommended that the partners have been involved in the
preparation of the MoU and have meetings on a regular basis.

« Definition of purpose

A common purpose or objective of the MoU needs to be defined, since the MoU partners could
have different responsibilities or mandates. The common purpose determined by the partners is
mostly kept very general.

The purpose describes the aims the partners would like to reach through cooperation, such as the
prevention of a specific form of trafficking in human beings, the improvement of the identification
of trafficked persons, the comprehensive victim support and/or prosecution of perpetrators, and
other related counter-trafficking activities such as: awareness-raising, advocacy, monitoring, re-
search, network and policy development. Additionally, the purpose should underline the impor-
tance of the general principles, primarily the protection of human rights of all persons concerned
or the improvement of coordination and referrals.

7 OSCE/ODIHR (2004): Ensuring Human Rights Protection in Countries of Destination: Breaking the Cycle of Trafficking,
p. 155.
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Furthermore, the purpose of the MoU should be in line with the regional and national laws that
are already in force and strategies such as national action plans.

Example

“This agreement is principally aimed at promoting joint operations between
Bangladesh Police and NGOs in providing appropriate, professional and timely as-
sistance to victims of crime by removing any obstacle in practical operations.”

Art. 3.1 of the Memorandum of Agreement signed between the Bangladesh
Police and Bangladesh National Woman Lawyer’s Association (BNWLA), 2008,
Bangladesh.

« Principles of cooperation

A key principle of the MoU is the agreement to cooperate in order to combat human trafficking.
A cooperative approach ensures that all signatories of the MoU are equal partners. The principle
of cooperation should not be an obstacle since the partners decided to work cooperatively and
developed an MoU together in accordance with national legislation.

Examples:

Example 1

“Aware of the need for an efficient cooperation between them [the parties] in order
to enhance the fight against sexual exploitation of children.”

Preamble of the European Model Protocol of Cooperation between Law

Enforcement and Civil Society Organizations in Cases of Sexual Exploitation,
2003.58

Example 2

“(...) the need to establish a continuous, equal and mutual cooperation between
public authorities, law enforcement bodies, civil society and international commu-
nity.”

Preamble of the MoU between the Ministry of Internal Affairs (MIA), the Ge-
neral Prosecutor’s Office (GPO), the Ministry of Social Protection, Family and
Child (MSPFC) and International Organization for Migration (IOM), Associati-
on of Women in Legal Careers/the Centre for Prevention of Trafficking in Wo-
men (AWLC/CPTW), the International Centre for Protection and Promotion of
Women'’s Rights “La Strada’, Republic of Moldova.

%8 Vermeulen, G.; De Pauw, H. (2003): Cooperation between civil society organizations and law enforcement services in
the area of missing and sexually exploited children. Possibilities and limits from a European legal perspective.
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The principle outlining cooperative action also allows the partners of the MoU to keep their inde-
pendence and autonomy and mutually recognized mandates.

Example:

“Recognizing that establishment of cooperation does not grant any of the Parties
the right to interfere without justification in the activity of another Party, except for
the cases strictly provided in this Memorandum.”

Preamble of the MoU between the Ministry of Internal Affairs (MIA), the Ge-
neral Prosecutor’s Office (GPO), the Ministry of Social Protection, Family and
Child (MSPFC) and International Organization for Migration (IOM), Association
of Women in Legal Careers/the Centre for Prevention of Trafficking in Women
(AWLC/CPTW), the International Centre for the Protection and Promotion of
Women'’s Rights “La Strada’, Republic of Moldova.

» Target group

In order to guarantee a successful referral, the target group needs to be defined. Since the target
group in trafficking in human beings is diverse, different MoUs focusing on specific target groups
can be concluded. Trafficked persons have different needs; therefore, MoUs should aim at provi-
ding tailored assistance. One possibility is to conclude one general MoU with specific regulations
for specific groups of trafficked persons, (i.e. females under 18 years). It is likely that the partners of
the specialized service providers will differ with regard to different groups of trafficked persons.

As mentioned above,* support and protection services should also be accessible for presumed
trafficked persons. For example, the Council of Europe Convention on Action against Trafficking in
Human Beings® states that if the authorities have “reasonable ground”to believe that a person has
been trafficked, assistance has to be provided until the identification process is complete.

With regard to specific categories of trafficked persons, a German MoU provides an example on
how to define different categories of trafficked persons.

Example:

The Coordination Centre against Trafficking in Women in Germany (KOOFRA)
developed an MoU with the police which includes the principle that all catego-
ries of trafficked persons are entitled to receive assistance. The MoU includes of
three categories of trafficked persons: victims who are witnesses, victims who
decided not to testify and those who have thus far not made up their minds.
Depending on the category, the main responsibility shifts between the police
and KOOFRA. In case the trafficked person is a witness, the main responsibility
rests with the police, but KOOFRA provides counselling in the native language
and regular contact with a cultural mediator. With regard to the other catego-
ries KOOFRA has the main responsibility and cooperates, if necessary, with the
police.’

% See Chapter I.C.

% Council of Europe (2005): Art. 10 (2).

81 Aradau, C. (2005): Good Practices in Response to Trafficking in Human Beings. Cooperation between Civil Society and
Law Enforcement in Europe, p. 92.
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Example:

The MoU of the Republic of Montenegro uses the term “potential” victim which
is referred in the Guiding Principles as “presumed” victim.

“Memorandum signatories agree that the providing of assistance to potential vic-
tims of human trafficking, in accordance with this Memorandum, will not be based
on any conditions related to the cooperation that is the potential victim’s participa-
tion in the possible criminal procedure for the crime of human trafficking.”

Art. 3 of the Memorandum on Mutual Cooperation signed between the Su-
preme State Prosecutor, Ministry of Health, Labour and Social Welfare, Ministry
of Education and Science, Police Directorate and NGOs “Crnogorski zenski lobi’,
“Sigurna Zenska kuca”and “Centar plus’, 2007, Republic of Montenegro.

Trafficked children also form a specific target group as children have special needs and are entitled
to special protection measures. If an MoU specifically contains trafficked children as the target
group, procedures and responsibilities will differ from those which are targeted at adults and will
be based on international standards and guidelines which protect the rights of children, with the
CRC at its core. It is recommended that every MoU should systematically contain provisions on
trafficked children.

If the MoU does not specifically recognize assistance to children, a specific clause should be in-
cluded for cases when age cannot be determined and/or in order for trafficked children to be
recognized as such. If the trafficked child is presumed to be an adult, the child is unlikely to re-
ceive the assistance to which she or he is entitled.®? This clause should contain, in case of doubt,
a referral to a specialized service provider focusing on the assistance to trafficked children. The
UNICEF Guidelines on the Protection of Child Victims of Trafficking encompasses the principle of
presumption, which presumes that when the age of the child is uncertain and there are reasons
to believe that the trafficked person is a child, the person will be treated as a child. Should the
age of the trafficked person be unclear, he or she should be treated as a child and receive special
protection measures.5

- Division of tasks and responsibilities and details of cooperation procedure

The definition of responsibilities, roles, tasks or obligations as well as limitations of the cooperative
relationship needs to be part of an MoU in order to reduce potential conflict. A detailed definition
of this relationship is the foundation for cooperation between partners and contributes to the
strengthening of trust between them.

The operational responsibilities and procedures that should be followed by the partners form an
integral part of the MoU. These should be clearly articulated, highlighting certain "key” principles,
and the formulation of which depends on various factors, such as the nature of the partnership
and the extent of the MoU. These key principles will be elaborated in the following chapters for
law enforcement, including labour inspectors, and specialized service providers.

%2 Dottridge, M. (2008): Child trafficking for Sexual Purposes, p. 41.
%3 UNICEF (2006): Guidelines on the Protection of Child Victims of Trafficking, p. 15.

UN.GIFT/IOM - Guiding Principles




In order to give an example of a possible cooperation procedure, the MoU of the Republic of
Montenegro and the MoU of the Republic of Moldova are used. They present possible structures
of MoUs and the management of various cooperation procedures including the detailed points
of cooperation.

MoU of the Republic of Montenegro

The Montenegrin Memorandum on Mutual Cooperation between the Supreme State Prosecutor,
Ministry of Health, Labour and Social Welfare, Ministry of Education and Science, Police Directo-
rate and NGOs “Crnogorski zenski lobi”, “Sigurna Zenska kuca” and “Centar plus” in cooperation
with the Office of National Coordinator for Fight on Human Trafficking and the OSCE Mission to
Montenegro was adopted in 2007. This MoU is contained by one “umbrella”MoU which is comple-
mented by five specific MoUs.

The purposes of this MoU are multiple and not limited to cooperation between law enforcement
agencies and specialized service providers. It reads as follows:

“The purpose of this Memorandum is the cooperation on prevention, education,
reporting and criminal prosecution of the perpetrators, and protection of potential
victims of human trafficking, with utmost respect of their human rights with the
goal of securing them physical, psychological, health, social and child protection
and facilitating their integration into the new community, or reintegration in cases
of voluntary return to the country of origin.”

Art. 1 of the Memorandum on Mutual Cooperation between the Supreme State
Prosecutor, Ministry of Health, Labour and Social Welfare, Ministry of Educa-

tion and Science, Police Directorate and NGOs “Crnogorski zenski lobi’, “Sigurna
zenska kuc¢a” and “Centar plus’, 2007, Republic of